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LEGISLATION AND JURISDICTION

Development of antitrust litigation
woj jould you summarise the development of private antitrust litigation 
in your ?urisdiction,

In the years immediately following the adoption of the Law of 10 October 1990, No. 287 (the 
Competition Act), the number of cases brought before civil courts in relation to infringement 
of competition law was rather limited: according to unoFcial data, from 1990 to 2010, 
roughly 150 private enforcement cases were commenced. Approximately 75 per cent of 
these cases were standalone actions.

The limited recourse to civil action was probably related to a certain lack of awareness 
among undertakings and consumers over competition law issues and certain procedural 
burdens. Surthermore, courts were initially cautious in admitting those cases (see, for 
example, Italian Dupreme Court, 9 Jecember 2002, No. 17475, which denied the legitimacy 
of consumers to claim damages against suppliers that were part of a cartel).

An increase in actions for damages caused by antitrust infringements occurred as a result 
of the 3nding by the Italian Competition Authority (ICA) of a cartel among the main insurance 
companies (ICA, 28 july 2000, Case No. 8546, I/77, RC AUTO), which led to several key 
Hudgments from the local courts and the Italian Dupreme Court.

The interest in private antitrust litigation continued to grow when the Court of justice of 
the European Union (CjEU) laid down in the landmark cases Courage (CjEU, 20 Deptember 
2001, Case No. C-45/z99) and Manfredi (CjEU, 1/ july 2006, Case No. C-295z04) the 
main principles that would later be speci3ed and codi3ed by the European Commission in 
Jirective 2014z104zEU on certain rules governing claims for damages under national law for 
infringements of the competition law provisions of the member states and of the European 
Union.

The Jirective was implemented in Italy with the Legislative Jecree of 19 january 2017, 
No. / (the Jecree), which included both substantial and procedural provisions and currently 
offers a comprehensive legal framework for actions commenced by anyone damaged by an 
infringement of competition law. The Jecree is already fostering private antitrust litigation 
in Italy, with speci3c regard to follow-on actions related to cartel infringement decisions, by 
facilitating the victims of anticompetitive practices and abusive conduct in several aspects 
(eg, disclosure of evidence, legal standing and standard of proof) that were considered too 
burdensome in the previous regime.

The Jecree also raised awareness in relation to standalone actions, many of which have 
been brought before courts in relation to damage claims originated in the context of 
vertical agreements (see Milan Court judgment No. 7/89 of 27 Deptember 2022, concerning 
the selective distribution network of a primary watch manufacturer). Jamage actions 
concerning abuse of dominance did also occur in past years in various sectors, such as 
3nancial data collection (see Milan Court of Appeal judgment No. 2979 of 15 October 2021, 
which ordered the Italian Revenue Agency to indemnify 3ve companies supplying monitoring 
services, for abusing its monopoly position in the production and collection of economic 
and 3nancial data by charging unreasonably high prices for the transmission of such data 
to those companies, without which data they were unable to carry out their monitoring 
activities), pharmaceutical (see Dupreme Court, 2 january 2024, No. 9, rendered in the 
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context of follow-on proceeding brought by the Ministries of •ealth and of Economy and 
Sinance against P3;er for abusing its dominant position in the market for commercialising 
drugs for the treatment of glaucoma through the enforcement of a strategy designed to 
obstruct the entry of generic drugs into that market) and media (see Milan Court of Appeal 
judgment No. 2598 of 5 May 202/ concerning exclusivity clauses). 

Law stated - 14 giugno 2024

Applicable legislation
Are private antitrust actions mandated by statute, Gf notW on jhat basis 
are they possible, Gs standing to bring a claim limited to those directly 
affected or may indirect purchasers bring claims,

Private enforcement actions are mandated by statute in Italy. Dpeci3cally, article 204/ of the 
Italian Civil Code sets out the basic elements of tort liability.

Compensation for damage can be sought by anyone damaged by a competition law 
infringement, regardless of whether the person is a direct or indirect purchaser.

In particular, indirect purchasers can claim and obtain compensation for damages to the 
extent that the same is passed on by its direct purchaser (eg, by raising its prices), as was 
con3rmed by the Court of justice of the European Union in the Otis II Hudgment(12 Jecember 
2019, Case No. C-4/5z18). In this regard, article 12 of the Jecree provides for a rebuttable 
presumption of the passing on of the damage, provided that the indirect purchaser is able 
to prove that:

q the defendant committed an infringement of competition law‘

q the infringement of competition law has resulted in an overcharge for the direct 
purchaser of the defendant‘ and

q the indirect purchaser has purchased the goods or services that were the obHect of 
the infringement of competition law, or has purchased goods or services derived from 
or containing them.

Law stated - 14 giugno 2024

Applicable legislation
Gf based on statuteW jhat is the relevant legislation and jhich are the 
relevant courts and tribunals,

Legislation

The legislative framework for private antitrust enforcement currently includes the following 
provisions:

q
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general civil law principles concerning tort liability and ordinary tort actions, namely 
articles 204/ et se’ of the Civil Code, as well as the applicable procedural rules laid 
down in the Code of Civil Procedure (as recently amended by the Legislative Jecree 
of 10 October 2022, No. 149)‘

q article //(2) of the Competition Act, which provides that claims for damages owing 
to infringements of the Competition Act can be brought before civil courts‘ and

q the Jecree, which lays down the speci3c rules concerning claims for damages owing 
to infringements of EU and Italian competition law.

Courts

Pursuant to the Jecree, the Hurisdiction to decide over actions based on the breach of EU and 
Italian competition law belongs to the corporate-specialised sections of tribunals and of the 
courts of appeal of Milan, Rome and Naples, for both standalone and follow-on actions.

Law stated - 14 giugno 2024

PRIVATE ACTIONS

Availability
Gn jhat types of antitrust matters are private actions available, Gs a Onding 
of infringement by a competition authority required to initiate a private 
antitrust action in your ?urisdiction, Mhat is the effect of a Onding of 
infringement by a competition authority on national courts,

Private actions are available in relation to damages caused by any kind of infringement of EU 
or national competition law by an undertaking, regardless of whether the infringement falls 
within the prohibition of collusive restrictive practices, such as cartels or abuses of dominant 
position.

The existence of a prior decision by a competition authority ascertaining the infringement is 
not a re’uirement to initiate a private antitrust claim, as the Italian legal system allows the 
parties to bring standalone actions, which are mainly construed as tort actions under article 
204/ of the Civil Code.

Therefore, antitrust private actions can either be follow-on actions (in cases where they 
follow a decision by a competition authority), or standalone actions (in cases where they 
are initiated without following an infringement decision).

As far as follow-on actions are concerned, the effect of a 3nding of infringement by a 
competition authority is expressly regulated by article 7 of Legislative Jecree of 19 january 
2017, No. / (the Jecree). This provides that the decisions of the Italian Competition Authority 
(ICA) and the European Commission are binding as regards national Hudges in relation to 
the 3nding of a competition law infringement, provided that the decisions ascertaining the 
existence of the infringement are 3nal in the sense that they cannot be subHect to appeal.

Before the Jecree, the 3nal decisions of the ICA were considered only as prima facie evidence 
of the infringement (ie, the defendants could prove the lack of infringement (see Italian 

Private Antitrust Litigation 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/private-antitrust-litigation?utm_source=GTDT&utm_medium=pdf&utm_campaign=Private+Antitrust+Litigation+2025


RETURN TO CONTENTS

Dupreme Court No. /640z2009). In this respect, with the recent Repsol Hudgement (CjEU, 20 
April 202/, Case No. C-25z21), the Court of justice of the European Union (CjEU) clari3ed 
that, even outside the temporal scope of the Jecree, the decision of a national competition 
authority (which became de3nitive after being con3rmed by the courts competent for the 
action of its annulment) establishes the existence of that infringement until proof to the 
contrary is adduced by the defendants.

Moreover, a 3nal decision by a competition authority or a court of another member state 
3nding an infringement of competition law constitutes evidence in relation to the nature of 
the infringement and of its material, personal, temporal and territorial scope, which may be 
assessed together with other evidence.

Law stated - 14 giugno 2024

Required nexus
Mhat nexus jith the ?urisdiction is required to found a private action, To 
jhat extent can the parties in’uence in jhich ?urisdiction a claim jill be 
heard,

The ordinary rules and principles on Hurisdiction are also applicable to private antitrust 
disputes. In particular, Regulation (EU) No. 1215z2012 and, on a residual basis, the Italian 
Law on Private International Law (Law of /1 May 1995, No. 218) apply. This was recently 
reaFrmed by the Court of justice of the European Union (CjEU) in the Booking case(CjEU, 
24 November 2020, Case No. C-59z19), where the CjEU held that private antitrust actions 
relate to ‑tort, delict or ’uasi-delict' within the meaning of article 7, point 2, of Regulation (EU) 
No. 1215z2012.

As a conse’uence, Italian courts have Hurisdiction over any private antitrust claim that meets 
at least one of the following criteria:

q the defendant is domiciled in Italy‘

q the defendant has its place of business in Italy‘

q the defendant has a legal representative formally authorised to represent it in Italian 
courts pursuant to article 77 of the Code of Civil Procedure‘

q the harmful event occurred in Italy‘ or

q if the plaintiff is a consumer, the latter is domiciled in Italy.

The CjEU clari3ed that, in the context of an action seeking compensation for damage caused 
by anticompetitive conduct, the notion of ‑place where the harmful event occurred' may 
be understood to mean either the place of conclusion of an anticompetitive agreement 
contrary to article 101 of the Treaty on the Sunctioning of the European Union (TSEU) or the 
place in which the abusive prices were offered and applied in cases where those practices 
constituted an infringement of article 102 of the TSEU (CjEU, 5 july 2018, Case No. C-27z17, 
AB yL-A-h-itvuanian Airlines S ‘tarptautiska lidosta ’RigaV DA
‘, 21 May 2015, Case No. C-/52z1/, Cartel maHage ClaiHs PLdrogen xerozide ‘A S AkNo 
boFel and Otvers and 29 july 2019, Case No. C–451z18, TiForhTrans S mAc Truqks bD).
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Private antitrust litigation can also be commenced before Italian courts in cases where even 
Hust one of multiple defendants is domiciled in Italy.

The parties may contractually elect to subHect the claims arising from a contract to the 
Italian Hurisdiction, including antitrust claims. This choice of Hurisdiction is valid only if made 
in writing.

Law stated - 14 giugno 2024

Restrictions
Can private actions be brought against both corporations and individualsW 
including those from other ?urisdictions,

Yes, as far as the Hurisdiction of Italian courts can be assessed pursuant to the applicable 
criteria.

Law stated - 14 giugno 2024

PRIVATE ACTION PROCEDURE

Third-party funding
kay litigation be funded by third parties, Are contingency fees available,

Although third-party funding is not regulated by Italian law and, in recent times, some funds 
and 3rms proposing litigation funding or litigation management have entered the Italian 
market. Given the lack of special regulation for third-party funding, contracts aimed at it will 
be governed by general principles of Italian contract law. Recently, the Dupreme Court has 
con3rmed the validity of the litigation funding agreement through an assignment of claim.

Contingency fees are forbidden under Italian law. More precisely, article 1/, paragraph 4 of 
the Law of /1 Jecember 2012, No. 247 bans agreements according to which the lawyer is 
granted as a fee the totality or part of the obHect of the dispute.

On the contrary, parties are free to arrange lawyers' fees relating them (eg, to the time taken) 
to a percentage of the value of the dispute, or they may charge a Wat rate (see article 1/, 
paragraph / of the Law of /1 Jecember 2012, No. 247).

Law stated - 14 giugno 2024

Jury trials
Are ?ury trials available,

No.

Law stated - 14 giugno 2024
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Discovery procedures
Mhat pretrial discovery procedures are available,

Broadly speaking, Italy does not provide for any procedural tool such as UD-style pretrial 
discovery. In the course of the proceedings, however, the Hudge can order a party or a third 
party to produce speci3c documents that they deem necessary for the conduct of the 
proceedings.

The Jecree has also introduced new rules allowing the plaintiff and the defendant in antitrust 
private enforcement proceedings to re’uest disclosure of certain categories of evidence.

In relation to ac’uisition of evidence prior to the start of the proceedings, article 696-bis of the 
Code of Civil Procedure entitles the claimant to re’uest a preventive technical consultancy 
for the purposes of the composition of the dispute. •owever, the recently established 
practice of bringing antitrust actions using the procedure laid down by article 696-bis of the 
Code of Civil Procedure is rather controversial.

At 3rst, some courts admitted this kind of re’uest in the context of private antitrust litigation‘ 
however, courts in more recent cases have dismissed such re’uests, claiming that the 
procedure can only be used if the decision on the compensation does not re’uire the prior 
resolution of complex legal ’uestions or the appreciation of facts that are outside the scope 
of the technical investigation. According to some courts, this is not the case for antitrust 
actions, even in the event of follow-on actions, which re’uire in-depth (and often complex) 
analysis on all aspects of liability, damage and causal link not covered by the antitrust 
decision.

Evidence from the defendant and third parties

If a party has presented a motivated re’uest containing reasonably available facts and 
evidence suFcient to support the plausibility of its claim or its defence, the courts are able to 
order the counterparty or a third party to disclose relevant evidence that lies in their control 
(article / of Legislative Jecree of 19 january 2017, No. / (the Jecree)).

Sor the purpose of admitting the re’uest, the court will evaluate its proportionality by taking 
into account:

q the extent to which the claim or defence is supported by available facts and evidence 
Hustifying the re’uest to disclose evidence‘

q the scope and cost of disclosure‘ and

q whether the evidence to be disclosed contains con3dential information.

In this respect, a relevant principle has been recently established by the Italian Dupreme 
Court, which held that even after the terms for the parties to submit evidence are expired, in 
the event that the court appoints an expert witness the latter is entitled to re’uire the parties 
to submit data and documents that are deemed to be necessary to perform his duties (ie, 
to assess the existence or ’uantify the damages arising from an antitrust infringement, or 
both). Duch power, however, cannot be exercised to ac’uire documents that, according to 
the Dupreme Court, are aimed at demonstrating the main facts (1) submitted as the basis 
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of the claim and (2) of the obHections that it is the parties' burden to prove (Italian Dupreme 
Court, 1 Sebruary 2022, No. /086).

Evidence from the 3le of a competition authority

Another novelty introduced by the Jecree is the possibility for the courts to order the 
disclosure of evidence included in the 3le of a competition authority (article 4 of the Jecree), 
provided that:

q the parties and third parties are not reasonably able to produce such evidence‘ and

q the re’uest is proportional, considering, among other things, whether:

q it has been formulated speci3cally with regard to the documents submitted to 
a competition authority‘

q the party re’uesting disclosure is doing so in relation to an action for damages‘ 
and

q there is a need to safeguard the effectiveness of antitrust public enforcement.

The Italian Competition Authority (ICA) may provide the court with its views on the 
proportionality of disclosure re’uests.

In this respect, the Italian Council of Dtate (see judgment of 2 May 2022, No. /416) con3rmed 
the annulment of a decision of the ICA that granted a disclosure re’uest made by a party to 
a civil proceeding in the context of an action for damages allegedly suffered following an 
anticompetitive agreement. The ICA's decision had been previously annulled by the Regional 
Administrative Court of La;io (see judgment of 21 Jecember 2021, No. 1/214), which 
clari3ed that, when assessing a disclosure re’uest, the ICA shall: (1) grant the party to which 
the disclosure re’uest is addressed the right to submit their observations before the re’uest 
is granted by the ICA‘ (2) carry out a preliminary assessment on the status of the applicant as 
a potentially inHured party from the effects of the anticompetitive agreement‘ and (/) refrain 
from granting the re’uest in relation to documents or their sections containing con3dential 
information. Moreover, the administrative court clari3ed that the disclosure re’uest shall not 
be inde3nitely aimed at the disclosure of the entire case 3le, but rather shall expressly indicate 
which documents the applicants wish to access. In the case at hand, the administrative court 
found that the ICA did not comply with the 3rst two re’uirements mentioned above, insofar 
as it granted the claimant access to the 3le before verifying its status and engaging in a 
discussion with the defendant in the civil proceedings.

In any case, under article 4(5) of the Jecree and para. 15 of the Commission's 2020 
Communication on the protection of con3dential information for the private enforcement 
of EU competition law by national courts, the courts cannot order a party or a third party to 
disclose evidence related to leniency or settlement programmes.

Surthermore, if the disclosure of evidence relates to con3dential information of personal, 
commercial, industrial and 3nancial nature, the court has the power to adopt certain 
measures to protect the con3dentiality (article /(4) of the Jecree), such as:

q the obligation of secrecy‘
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q the possibility of redacting the con3dentiality of parts of a document‘

q the setting-up of closed-door hearings‘

q the limitation of the number of persons authorised to view the evidence‘ and

q the assignment to experts of the task to draft summaries of the con3dential 
information.

In this regard, the CommissionVs con3dential information guidance identi3es the measures 
that courts may consider when dealing with the disclosure of sensitive documents and data, 
including the redaction of documents, the creation of con3dentiality rings and the appointing 
of third-party experts to access certain information.

Law stated - 14 giugno 2024

Admissible evidence
Mhat evidence is admissible,

Jocuments are always admissible evidence‘ however, the evidentiary value of documents 
varies depending on their source.

In addition, witness evidence is admissible but with some speci3c limitations. It is generally 
inadmissible in relation to contracts, and it is admissible, with speci3c limitations, in relation 
to agreements aimed at amending or contrary to a document.

Law stated - 14 giugno 2024

Legal privilege protection
Mhat evidence is protected by legal privilege,

As a general rule, in the context of civil litigation, a defendant may challenge a re’uest of 
disclosure by the plaintiff on the grounds that the documents re’uested are covered by legal 
professional privilege.

In this regard, article /(6) of the Jecree foresees that a court's power to order the parties 
or a third party to disclose relevant documents is without preHudice to the con3dentiality of 
communications between the lawyers in charge of a party's representation and their clients.

The possibility to bene3t from legal privilege protection re’uires an independent relationship 
between the client and the lawyer, who must not be bound to the former by an employment 
relationship. Therefore, the legal privilege does not cover communications between a party in 
proceedings and its in-house counsel (see Italian Council of Dtate, 24 june 2010, No. 4016).

Law stated - 14 giugno 2024

Criminal conviction

Private Antitrust Litigation 2025 Explore on Lexology

https://www.giustizia-amministrativa.it/portale/pages/istituzionale/visualizza/?nodeRef=&schema=cds&nrg=201000710&nomeFile=201004016_11.html&subDir=Provvedimenti&utm_source=GTDT&utm_medium=pdf&utm_campaign=Private+Antitrust+Litigation+2025
https://www.lexology.com/gtdt/workareas/private-antitrust-litigation?utm_source=GTDT&utm_medium=pdf&utm_campaign=Private+Antitrust+Litigation+2025


RETURN TO CONTENTS

Are private actions available jhere there has been a criminal conviction 
in respect of the same matter,

Private actions seeking compensation for damages are available even if the conducts 
constituting antitrust violation have also been ascertained in the context of criminal 
proceedings. Article 651 of the Code of Criminal Procedure expressly provides that a decision 
pronounced at the outcome of a criminal proceeding, when it is 3nal and binding, has a res 
Hudicata effect in the civil proceeding for the li’uidation of the damages deriving from the 
criminal offence ascertained therein. The res Hudicata effect covers only the existence of the 
fact, its criminal relevance and the assessment that the condemned party committed it.

In the Italian legal framework, antitrust law does not provide for criminal sanctions for 
individuals. •owever, in limited and exceptional cases, a conduct that constitutes an antitrust 
infringement can also constitute a separate criminal offence, such as:

q bid rigging (articles /5/, /5/-bis and /54 of the Criminal Code)‘

q price increase, or the output limitation, of raw materials, food products or 3rst need 
products (article 501-bis of the Criminal Code)‘

q the use of violence, threats or fraudulent means in carrying out commercial activities 
(articles 51/ and 51/-bis of the Criminal Code)‘ and

q the implementation of anticompetitive practices with the corruption of public oFcials 
(articles /19 and /19 of the Criminal Code) or private individuals (article 26/5 of the 
Civil Code).

Law stated - 14 giugno 2024

Utilising of criminal evidence
Can the evidence or Ondings in criminal proceedings be relied on by 
plaintiffs in parallel private actions, Are leniency applicants protected 
from folloj-on litigation, Do the competition authorities routinely 
disclose documents obtained in their investigations to private claimants,

Italian law does not provide for the legal relevance in civil proceedings of evidence taken in 
criminal ones. •owever, under case law, criminal evidence is treated as ‑atypical evidence' in 
the civil proceedings.

The Hudge can, at their discretion, take atypical evidence into account for the purpose of 
assessing circumstances that are otherwise unknown, only if it points to obHective, precise 
and consistent conclusions.

Albeit not protected against private damages actions, leniency and settlement applicants are 
granted preferential treatment by the Jecree by means of:

q the prohibition of the disclosure of leniency or settlement statements and the right of 
the leniency or settlement applicants to be heard in the event that the Hudge intends 
to access the leniency or settlement statements to verify their contents, for which the 
Hudge may re’uest the support of the ICA (article 4(5) of the Jecree)‘ and

q a more favourable regime of Hoint liability, given that the leniency recipient is Hointly 
and severally liable:
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q to its direct or indirect purchasers or providers‘ and

q to other inHured parties only where full compensation cannot be obtained 
from the other undertakings that were involved in the same infringement of 
competition law (article 9(/) of the Jecree).

Law stated - 14 giugno 2024

Stay of proceedings
Gn jhich circumstances can a defendant petition the court for a stay of 
proceedings in a private antitrust action,

Under Italian civil procedural law, there are three typical kinds of stay of proceedings:

q compulsory (ie, under article 295 of the Code of Civil Procedure, when the Hudge or 
another Hudge is called upon to decide on a dispute on which the decision of the 
original case depends)‘

q stay that is Hointly re’uested by all the parties if there are Husti3ed reasons (pursuant 
to article 296 of the Code of Civil Procedure)‘ and

q discretionary, under article //7 of the Code of Civil Procedure, which provides that, 
when a Hudgment is invoked in a different proceeding, the latter may be suspended if 
that Hudgment is challenged.

A party alone can ask the court to stay the proceedings only when the decision of the case 
depends on the decision of another court such that the assessment of the merits of the 
former depends on the assessment of one or more issues pending in the latter (whether 
before the same or a different Hudge).

A challenge of the decision on an antitrust violation does not imply the compulsory 
suspension of the pending private enforcement proceedings. •owever, the Hudge has full 
discretion on this issue.

Law stated - 14 giugno 2024

Standard of proof
Mhat is the applicable standard of proof for claimants, Gs passing on 
a matter for the claimant or defendant to prove, Mhat is the applicable 
standard of proof,

As a general rule, a party who wants to exercise a right must prove the facts on which the 
right rests, while a party who contests the relevant rights or facts must prove the facts on 
which the contestation rests.

In assessing causation, the Italian civil courts take the view that the 3nding must be based 
on the balance of probabilities. It is, thus, suFcient for the plaintiff to prove that there is a 
50 per cent plus one probability of causation to satisfy the relevant burden of proof (more 
probable than not rule).
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The Jecree, however, sets forth certain provisions that derogate from the general rule and 
grant to the plaintiff the bene3t of certain presumptions. In particular:

q the 3nal decision of the ICA that ascertained the infringement is binding for the 
Hudge (ie, the existence of the infringement), and its material, personal, temporal and 
territorial scope is deemed as proven and cannot be disputed in the civil proceedings‘

q a rebuttable presumption is provided for by article 14 of the Jecree, which states that 
the harm caused by cartel infringements is presumed unless the infringer proves the 
contrary‘

q a rebuttable presumption is provided for by article 12 of the Jecree concerning the 
passing on of the overcharge to indirect purchasers, provided that the plaintiff is able 
to prove that:

q the defendant committed a competition infringement‘

q the infringement has resulted in an overcharge for the direct purchaser‘ and

q the indirect purchaser has purchased the goods or services that were the 
obHect of the infringement of competition law or has purchased goods or 
services derived from or containing them.

On the other hand, the defendant bears the burden of proving that the plaintiff passed on the 
whole or part of the overcharge or damage resulting from the infringement of competition 
law (passing-on defence).

Law stated - 14 giugno 2024

Time frame
Mhat is the typical timetable for collective and single party proceedings, 
Gs it possible to accelerate proceedings,

The length of civil proceedings varies widely from court to court and from case to case. In 
particular, the main aspects that could signi3cantly affect the duration of civil proceedings 
are

q how burdensome the discovery phase is (eg, if the Hudge is called to assess the 
nature of the evidence to exclude leniency documents, or when the evidence contains 
con3dentiality information and the Hudge is called to adopt appropriate measures to 
protect them) and

q the need to involve a third-party expert appointed by the court for evidentiary 
purposes.

On average, 3rst-degree proceedings usually last around three years, whereas appeal 
proceedings take around two years.

Jecisions rendered at the outcome of a 3rst-degree proceeding are immediately enforceable, 
but if the decision is challenged, the appellant can ask the court of appeal to suspend the 
enforceability of the 3rst-degree decision. The suspension will be granted if the appellant is 
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able to demonstrate serious grounds also in relation to the possible risk of insolvency of one 
of the parties to the proceedings.

There is no way to accelerate proceedings. •owever, provided that the relevant re’uirements 
are met during the proceedings, a party can apply for anticipatory or interim measures. Sor 
example, a party can ask the Hudge to order the payment of the amount of the claim that is 
undisputed.

Law stated - 14 giugno 2024

Limitation periods
Mhat are the relevant limitation periods,

As a general rule, actions for damages from non-contractual liability are subHect to a 
limitation period of 3ve years under article 2947 of the Italian Civil Code.

Also, in relation to antitrust damages actions, article 8 of the Jecree establishes that the 
statutory limitation period of the right to damages is 3ve years from the date of the harmful 
event. The Jecree further clari3es that limitation periods do not begin to run before the 
infringement of competition law has ceased and the plaintiff knows, or can reasonably be 
expected to know:

q the behaviour and the fact that it constitutes an infringement of competition law‘

q the damage caused by the infringement of competition law‘ and

q the identity of the infringer.

In the context of a follow-on action brought by a competitor of a company 3ned for an abuse 
of dominant position, where the Jecree was not applicable by reason of time, the Italian 
Dupreme Court has established that the day from which the statute of limitations can be 
anticipated to be the date of initiation of the investigation from the competition authority, 
assuming that such competitor diligently monitored the conduct of its competitors (Italian 
Dupreme Court, 19 October 2022, No. /078/). The Dupreme Court has further clari3ed that 
said dies a /uo shall be assessed on a case-by-case basis in relation to the degree of 
competence and actual knowability of the plaintiff, taking into account the evidence provided 
by the party obHecting the expiration of the limitation period (see, among others, Italian 
Dupreme Court, 28 Sebruary 2024, No. 52/2).

On the other hand, if the event is considered a crime, the statutory limitation applicable for 
the relevant crime must also be taken into consideration for the purposes of damages.

The limitation period is suspended if the ICA takes action for the purpose of the investigation 
or if its proceedings in respect of an infringement of competition law to which the action for 
damages relates are still pending. The suspension ends at the earliest one year after the ICA's 
infringement decision has become 3nal or after the proceedings are otherwise terminated.

Law stated - 14 giugno 2024

Appeals
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Mhat appeals are available, Gs appeal available on the facts or on the laj,
Jecisions rendered at the 3rst degree by tribunals can be appealed before the competent 
court of appeal.

In appellate proceedings, the appellant can re’uest a full review of the merits of the case. 
Under article /42 of the Italian Code of Civil Procedure, the appellant shall expressly indicate 
the sections of the contested decision they wish to challenge, the speci3c adHustments that 
the Court of Appeal shall make to the decision, and the circumstances from which it can 
be inferred that the 3rst instance court violated the law. In appeal, the appellant cannot 
submit further facts, evidence or claims unless they are new or the appellant is able to show 
that such facts, evidence or claims could not be brought before the 3rst instance Hudge for 
reasons not attributable to the appellant itself. 

Court of Appeal decisions, in turn, can be challenged before the Court of Cassation only on 
grounds pertaining to legal issues: thus, the Court of Cassation cannot revise or affect the 
factual 3ndings reached by the Court of Appeal.

Law stated - 14 giugno 2024

COLLECTIVE ACTIONS

Availability
Are collective proceedings available in respect of antitrust claims,

Italy has special legislation on class action proceedings that was adopted in 2007 and was 
initially provided by article 140-bis of the Legislative Jecree of 6 Deptember 2005, No. 206 
(the Consumer Code) for claims related to unlawful conduct occurred after 15 August 2009.

That legislation has been amended by the Law of 12 April 2019, No. /1 (the Class Action 
Reform). The new legislation will apply only to class action proceedings for unlawful 
conducts, including antitrust infringements, that have taken place after the date of the 
legislation's entry into effect (which, after a few postponements, took place on 19 May 2021).

The Class Action Reform ‑moved' the legal discipline of class actions from article 140-bis of 
the Consumer Code to the Code of Civil Procedure, introducing the new articles from 840-bis 
to 840-sexiesdecies. In light of the above, such reference must be intended as referring to 
the mentioned articles of the Code of Civil Procedure.

One of the most signi3cant innovations of the Class Action Reform, with a direct impact also 
on antitrust class actions, is that every party (including companies and professionals) that 
shares ‑homogeneous individual rights' can commence a class action, not Hust consumers 
and users.

Law stated - 14 giugno 2024

Applicable legislation
Are collective proceedings mandated by legislation,
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No. Consumers, users, companies and professionals are always free to commence 
individual proceedings, even when they are entitled to commence a class action or to opt 
in to a class action that has been already commenced.

Law stated - 14 giugno 2024

Certi2cation process
Gf collective proceedings are allojedW is there a certiOcation process, 
Mhat is the test,

Under the Class Action Reform, class action proceedings start with a phase aimed at 
assessing the eligibility of the claim, at the end of which € and no later than /0 days from 
the 3rst hearing € the court issues a decision on the admissibility of the claim, which can be 
denied in any of the following cases:

q the claim is manifestly groundless‘

q lack of homogeneity among the individual rights‘

q claimant's conWict of interest towards the defendant‘ or

q claimant's inade’uacy to represent and protect the rights of the class.

The court's decision declaring the action admissible, which is then published on a public 
website within the next 15 days, can be appealed by the defendant before the Court of 
Appeals in the following /0 days.

Law stated - 14 giugno 2024

Certi2cation process
wave courts certiOed collective proceedings in antitrust matters,

To our knowledge, no class action in antitrust matters has been certi3ed in Italy so far. 
Only one class action in antitrust matters has been brought in Italy. It was initiated in 2011 
before the Court of Genova for the damages arising from a cartel assessed by the Italian 
Competition Authority (ICA) that related to some ferry companies' tariffs (ICA, 18.10.2011, 
I74/, Tariffs tozfrom Dardinia). The court, however, stayed the proceedings owing to the 
challenge of the ICA's sanction by the relevant ferry companies. The proceedings were later 
extinguished owing to the annulment of those sanctions.

Law stated - 14 giugno 2024

Opting in or out
Can plaintiffs opt out or opt in,

Italian legislation on class actions (also under the Class Action Reform) has, in principle, 
adopted the opt-in system. •owever, a signi3cant difference was introduced by the Class 
Action Reform. Under the previous legislation, plaintiffs could opt in until the term 3xed by the 
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Hudge with the order admitting the class action at the outcome of the certi3cation process. 
The Class Action Reform has instead introduced the possibility for class members to opt in 
even after the decision on the merits of the class action.

Law stated - 14 giugno 2024

Judicial authorisation
Do collective settlements require ?udicial authorisation,

Under the former legislation, no Hudicial authorisation was needed. •owever, under the new 
class action law the settlement agreement must be authorised by the Hudge if it is reached 
after the court decision has been given.

Law stated - 14 giugno 2024

National collective proceedings
Gf the country is divided into multiple ?urisdictionsW is a national collective 
proceeding possible, Can private actions be brought simultaneously in 
respect of the same matter in more than one ?urisdiction,

Not applicable.

Law stated - 14 giugno 2024

Collective-proceeding bar
was a plaintiffs‘ collective-proceeding bar developed,

No‘ however, class actions in general are likely to increase after the new class action lawVs 
entry into effect.

Law stated - 14 giugno 2024

REMEDIES

Compensation
Mhat forms of compensation are available and on jhat basis are they 
allojed,

Compensation for damage can be sought by any victim that has suffered harm as a 
conse’uence of a competition law infringement, regardless of whether the person is a 
direct or indirect purchaser. The compensation includes the actual loss suffered as a 
direct conse’uence of the infringement, the loss of pro3ts, the payment of interest and 
appreciation.
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Article 10(2) of the Jecree provides that to avoid overcompensation, the actual damage 
awarded in relation to damages at any level of the supply chain cannot exceed the harm 
suffered at that level.

The loss of pro3ts, on the other hand, falls within the category of indirect damages, which, 
in accordance with Italian civil law, can be awarded on the basis of the theory of causal 
regularity (ie, insofar as they can be construed as a ‑normal effect' of the infringement).

Mith regard to the ’uanti3cation of damages awarded by the courts in private enforcement 
cases, the Jecree expressly refers to articles 122/, 1226 and 1227 of the Civil Code, which 
contain the main civil law principles regulating the calculation of damages arising from 
contractual and, pursuant to article 2056 of the Civil Code, from tort liability.

Mhen determining the amount of damages, Hudges fre’uently avail themselves of the 
assistance of a court-appointed expert witness.

In addition to the above, article 14(/) of the Jecree allows Hudges to re’uest the Italian 
Competition Authority (ICA) to assist the court regarding the determination of the ’uantum 
of damages‘ however, it allows the ICA to refuse to provide assistance where it deems it 
inappropriate in relation to the need to safeguard the effectiveness of the public enforcement 
of competition law. This might be the case when the public enforcement proceeding:

q is still in a preliminary phase‘

q was closed with commitments pursuant to article 14-ter of the Competition Act‘

q was closed owing to a priority decision of the ICA‘ or

q was closed but the ICA's decision was annulled or suspended during the appeal.

Surthermore, article 15(1) of Regulation (EC) No. 1z200/ allows national courts to ask the 
European Commission to transmit information in its possession or its opinion on ’uestions 
concerning the application of the EU competition rules.

Law stated - 14 giugno 2024

Other remedies
Mhat other forms of remedy are available, Mhat must a claimant prove 
to obtain an interim remedy,

Interim measures

A party can be granted, upon their application, interim measures prior to or pending ordinary 
proceedings.

The applicant must provide the Hudge with clear evidence of the existence of the 
compensation right related to the re’uested measure (fuHus Foni iuris) and of the serious 
and actual risk that the right may be harmed if not promptly and temporarily protected until 
the decision of the merits of the case (periquluH in Hora).

In recent years, courts have dealt with re’uests for interim measures for alleged antitrust 
breaches. In some cases, the courts clari3ed that interim measures cannot be invoked in 
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the context of litigations, such as those relating to antitrust breaches, which re’uire the 
prior evaluation of complex legal ’uestions (see the Milan Court Order of 10 May 2019, 
Torqviani and TeqnofoodpaqkwISeqo, which concerned the re’uest for a pretrial technical 
investigation pursuant to article 696-Fis of the Code of Civil Procedure). In other instances, 
after ascertaining the fuHus Foni iuris and the periquluH in Hora, courts have upheld the 
re’uests for interim measures brought forward by the claimants alleging antitrust breaches 
(see, inter alia, the Milan Court Order of 9 May 2018, ‘kL ItaliawMediaxro Italia, which 
suspended the awarding of football TN rights, deciding that the relevant tender was not 
properly formulated and breached competition law).

Dummary proceedings

A party can 3le an application directly with the competent Hudge, who 3xes the hearing. The 
applicant must then serve its application to the defendant, and at the hearing where both 
the parties appear, the Hudge will decide whether the parties' defences can be examined 
summarily. If so, the Hudge will proceed in the most appropriate manner and issue an order 
with the same effect as a decision. Otherwise, the summary proceedings are converted into 
ordinary ones.

It is, however, unlikely for summary proceedings to be employed in the context of private 
antitrust litigation, due to the complex ’uestions € both legal and economic € that such 
actions put forward, which often re’uire an in-depth expert evaluation that cannot be carried 
out in the simpli3ed procedural framework of summary proceedings.

Law stated - 14 giugno 2024

Punitive damages
Are punitive or exemplary damages available,

Italian law does not encompass the UD concept of punitive damages, although in some 
speci3c instances, the portion of damages awardable in favour of a party can be increased 
owing to the behaviour of the losing party (eg, if the losing party acted in bad faith or with 
gross negligence in civil proceedings, the Hudge can order the party to pay the winning party 
not only the cost of the proceedings but also an extra sum (ie, for vexatious litigation)). As a 
conse’uence, punitive damages have traditionally been considered contrary to Italian public 
policy, and foreign decisions awarding punitive damages have typically not been granted 
recognition and execution in Italy.

This trend changed in 2017 when the Dupreme Court stated that a foreign decision awarding 
punitive damages is not incompatible with Italian public policy, provided that the foreign 
Hudgment is based on legal provisions that precisely identify the cases in which those 
damages can be awarded and, in such cases, the awardable amounts can be reasonably 
foreseen (see Dupreme Court, 5 july 2017, No. 16601).

Law stated - 14 giugno 2024
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Interest
Gs there provision for interest on damages ajards and from jhen does it 
accrue,

Under Italian law, in the case of tort, interest on damages accrues from the date the damage 
occurred.

The default interest rate is determined each year by the Ministry of Sinance, based on the 
yield of annual government bonds and on the inWation rate.

Law stated - 14 giugno 2024

Consideration of 2nes
Are the Ones imposed by competition authorities ta4en into account jhen 
setting damages,

Mhen awarding damages for infringements of competition law, the courts do not take into 
consideration 3nes imposed by the Competition Authorities.

Law stated - 14 giugno 2024

Legal costs
Mho bears the legal costs, Can legal costs be recoveredW and if soW on 
jhat basis,

In civil proceedings, as a general rule, legal costs follow the outcome.

Under article 91 of the Code of Civil Procedure, with the 3nal decision of the proceedings, the 
Hudge orders the losing party to refund the legal costs borne by the counterparty (in practice, 
they are li’uidated according to at the rates set by a ministerial decree) unless both the 
parties have partially lost or the ’uestion of law of the case was exceptionally new or there 
was an overruling.

In a few cases, the courts found complex antitrust private enforcement cases to Hustify the 
entire compensation of the legal costs (see Court of Appeal of Milan, 15 October 2014, Case 
No. 85107z2010, cast0eF ‘pA q Dodafone OHnitel bD ‘pA).

Law stated - 14 giugno 2024

Joint and several liability
Gs liability imposed on a ?oint and several basis,

Article 2055 of the Civil Code provides that if the same harmful event is caused by several 
parties, they are held Hointly liable in e’ual parts unless the presumption is rebutted by one 
of those parties that expressly proves otherwise.
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In the case of different allocations of liability, those should be ultimately determined 
depending on the seriousness of each inHuring party's liability and the effects of the 
respective portion of violation (ie, its contribution to the damage).

This principle is, however, derogated from by the Jecree in relation to the following few cases 
(article 9 of the Jecree).

Dmall and medium-si;ed enterprises

Dmall and medium-si;ed enterprises (DMEs) (as de3ned in Commission Recommendation 
200/z/61zEC) are liable only towards their direct and indirect purchasers, provided that their 
share in the relevant market was below 5 per cent during the infringement, and the Hoint and 
several liability regime would irretrievably Heopardise their economic viability and result in 
their assets losing all their value.

The exception does not apply if:

q the DME played a leading role in the context of the infringement or forced other 
undertakings to take part in it‘

q the DME has previously been found to have committed other antitrust infringements‘ 
or

q the damaged party cannot seek full compensation for damages from the other 
companies involved.

Leniency applicants

Another exception to the ordinary regime is provided in relation to companies that bene3ted 
from a leniency programme, which, under article 9(/) of the Jecree, are generally Hointly 
and severally liable towards their direct or indirect purchasers or suppliers. •owever, those 
companies may be held Hointly and severally liable with regard to other damaged parties 
where full compensation for their damages cannot be obtained from the other undertakings 
involved in the same infringement of competition law.

Dettling co-infringers

Sinally, pursuant to article 16 of the Jecree, following a consensual settlement, non-settling 
co-infringers are not permitted to recover contributions for the remaining claim from the 
settling co-infringers. Moreover, if non-settling co-infringers are insolvent, the damaged party 
may seek compensation from the settling co-infringer unless this is expressly excluded in 
the settlement agreement.

Law stated - 14 giugno 2024

Contribution and indemnity
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Gs there a possibility for contribution and indemnity among defendants, 
woj must such claims be asserted,

Italian civil law provides for the possibility of contribution claims among defendants.

Pursuant to article 2055(2) of the Civil Code, a person who has compensated the damaged 
party has recourse against each of the others in proportion to the degree of fault of each 
defendant and to the conse’uences arising therefrom.

This principle also applies to damages awarded for competition law infringements, as the 
Jecree expressly refers to article 2055(2) of the Civil Code.

One or more defendants may bring a lawsuit against the Hointly liable debtors (either by 
suing them in the same proceedings commenced by the damaged party or by suing them 
after paying a share of the damages that exceeds their portion of liability) under the right 
of recourse to assess the appropriate allocation of liability and, if that is the case, to be 
indemni3ed.

Law stated - 14 giugno 2024

Passing on
Gs the 5passing-on‘ defence allojed,

The defendant in an action for damages is able to invoke that the plaintiff has passed on the 
whole or part of the damage resulting from the infringement of competition law (article 11 
of the Jecree).

In such a case, the burden of proving that the damage was passed on is on the defendant, 
who may re’uire disclosure from the plaintiff or from third parties to satisfy its burden of 
proof.

In determining the passing on (as well as for the calculation of the amount of damages), 
parties can appoint technical advisers, while Hudges fre’uently avail themselves of the 
assistance of a court-appointed expert witness.

In the decisional practice relating to private enforcement proceedings, in several cases the 
local courts have authorised the disclosure re’uests made by the defendants in order to 
prove the existence of passing-on and to ’uantify it.

In addition, in 2019 the European Commission adopted speci3c Guidelines for national 
courts on how to estimate the share of overcharge that was passed on to the indirect 
purchaser (Passing-on Guidelines), with the purpose of assisting national courts in the 
estimation of passing on. The Passing-on Guidelines include, among other things, an 
overview of the theory of passing on, techni’ues for assessing its extent and examples 
drawn from practical cases.

Law stated - 14 giugno 2024

Other defences
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Do any other defences exist that permit companies or individuals to 
defend themselves against competition laj liability,

Besides passing-on defences, defendants can defend themselves against antitrust damages 
claims using ordinary tortious liability claims defences, such as the absence of wrongdoing 
in standalone actions, absence of damage, lack of causal link between the wrongdoing and 
the damage, the contribution to the damage by the plaintiff or the contribution to the damage 
by other co-defendants.

Law stated - 14 giugno 2024

Alternative dispute resolution
Gs alternative dispute resolution available,

The typical alternative dispute resolution methods are also available in relation to private 
enforcement cases. Article 15 of the Jecree expressly mentions (for the purposes of 
the suspension of the statutory limitation periods) arbitration, mediation and negotiations 
conducted by lawyers.

Arbitration

Arbitration is widely relied upon as a method to solve civil and commercial disputes in 
Italy, in both domestic and international disputes. In most instances, it is much faster than 
court proceedings and offers the parties a better chance to have their dispute decided by 
professionals with signi3cant experience in the relevant 3elds.

It is undisputed that claims for antitrust damages can be submitted to the Hurisdiction of 
arbitral tribunals.

Mediation

Mediation proceedings and mediation institutions are governed by Legislative Jecree of 4 
March 2010, No. 28. If an agreement is reached at the outcome of such proceedings, it will 
be directly enforceable.

Negotiations assisted by lawyers

Lawyer negotiation is regulated by the Law Jecree of 12 Deptember 2014, No. 1/2 and is 
mandatory for damage claims of up to O50,000. The result of the negotiation is a written 
agreement that, in the case of a breach of the obligations provided therein, can be executed 
in respect of the defaulting party.

Law stated - 14 giugno 2024

UPDATE AND TRENDS 
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Recent developments 
Are there any emerging trends or hot topics in the laj of private antitrust 
litigation in your country,

Private antitrust litigation has been known and practised in Italy for a long time, albeit 
to a limited extent until recent times when the number of private antitrust litigations has 
signi3cantly increased: a trend that may be strengthened even more due to the entry, in the 
Italian legal system, of several litigation funds whose activities have started to show effects 
in the increase of the number of the cases.

The entry into force of the Legislative Jecree of 19 january 2017, No. / (the Jecree) poses 
a few new challenges for legal practitioners and Hudges who are re’uired to apply the new 
rules.

Among these emerging trends, the coordination between the courts and the competition 
authorities, both the Italian Competition Authority and the European Commission, is 
particularly interesting, given that the effectiveness of this relationship will certainly have a 
crucial effect on the interests at stake in the proceedings. In this regard, in a recent follow-on 
action, we witnessed eFcient cooperation between the Hudge and the European Commission 
pursuant to a re’uest by the Hudge under article 4 of the Jecree in relation to the accessibility 
of documents in the European Commission 3le and the identi3cation of those documents 
that concern a leniency application and must be absent of documents disclosure orders.

Another signi3cant trend relates to the tools used to assess the possible damages caused 
by antitrust infringements. The courts have increasingly recognised that the ’uanti3cation of 
the damages in antitrust cases fre’uently demands diFcult economic evaluations that are 
further complicated by the inherent asymmetries among the parties and the sophistication 
of the methodologies that need to be undertaken according to the economic literature 
and the European Commission's 201/ Practical Guide for ’uantifying damages in private 
antitrust actions. Sor this reason, even though the Italian courts usually appoint an economic 
expert to assess the existence and amount of damage (and, possibly, the extent of 
passing-on), on some occasions, damages have been awarded on an e’uitable basis under 
article 1226 of the Italian Civil Code (which allows Hudges to order the compensation of the 
claimant even without a precise ’uanti3cation of the damages where they cannot be proved 
in their exact amount).

Surthermore, it is worth noting that, in addition to follow-on and standalone damages 
actions, a signi3cant caselaw still concerns non-compensatory litigations, mostly aimed 
at declaring the nullity of contracts enforcing anticompetitive conducts. In this regard, the 
Italian Dupreme Court recently rendered certain landmark rulings, such as the judgment of 
/0 Jecember 2021, No. 41994 (concerning the validity of clauses of the bank guarantee 
adopted by the Italian Bank Association, used by Italian banks as a template in their private 
agreements with 3nal customers), which, settling a longstanding debate among lower courts 
concerning the validity of contracts enforcing an anticompetitive agreement, con3rmed 
that the agreements' invalidity should be limited to the speci3c clauses expressly declared 
anticompetitive. Also, with judgment of 1/ Jecember 202/, No. /4889 (concerning the 
lawfulness of leasing contract whose interests had been based on the Euribor rates that were 
the subHect of a European Commission's infringement decision), the Dupreme Court held the 
Commission's decision can be considered as priHa faqie evidence in context of the claim 
concerning the nullity (and subse’uent redetermination) of the interest rates, regardless of 
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whether the credit institution that applied the Euribor rates had participated in the unlawful 
agreement.

At the regulatory level, the reform of the civil procedure put in place by Legislative Jecree 
of 10 October 2022, No. 149 is expected to have a material impact on the civil litigation 
landscape in Italy, allowing courts to bring down their backlog and reduce the length of the 
proceedings.

Sinally, a topic that will become increasingly relevant is the Hoint and several liability of parties 
responsible for antitrust infringements, especially in the case of long-lasting multi-party 
cartels, where different roles (and, therefore, causal eFciency regarding the alleged damage) 
can be attributed to each of the infringer. As a general principle, the allocation of liability 
among the damaging parties should be determined depending on each contribution to the 
damage. •owever, as con3rmed in a recent Hudgment of the Court of Milan, Hudges could 
still apply a presumption of e’ual relevance of the conduct of each party pursuant to article 
2055(/) of the Italian Civil Code unless provided with evidence of an effective differentiation 
of their conducts in relation to their respective faults or their lesser or greater inWuence on 
the harmful conse’uences (see Milan Court judgment of 15 May 202/). 

Law stated - 14 giugno 2024
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